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The Independence and Neutrality of Arbitrators

M. Scott Donaney?®

This topic has been much discussed in the field of international commercial
arbitration and has been the subject of much scholarly work. Because legal scholars
and practitioners often use the terms “independence” and “neutrality” in differing
ways, 1t would be helpful at the outset to define these terms. The definitions used are
meant to be working definitions only, for purposes of consistency of this article, and
they do not pretend to be formalisms in an area where nuance and implication are
preferred.

[. TerminOLOGY
A, "Independence”

The term independence is one which measures the relationship between the
arbitrator and the parties—personal, social, and financial. The closer the relationship
inany of these spheres, the less “independent” the arbitrator is from the party. The test
is an objective one in that it is generally easy to measure whether the arbitrator and a
party are in kinship, whether they have business or financial relations, and whether
and to what degree they are involved socially. It is a test for the appearance of bias, not
its actual presence. Thus, although it is possible for someone who is closely related to a
party, in a party’s employ, or a close friend of a party, to be able to judge chat party's
case without bias toward that party, che other party in the matter would likely doubt
the impartialicy of the arbitrator under the circumstances.

The test of independence was perhaps best described by Professor Pierre Lalive at
the VIth Symposium on International Arbitration held in Paris in October 1988:
“Independence implies the courage to displease, the absence of any desire, especially
for the arbirraror appointed by a party, to be appointed once again as an arbicracor. ™

B.  “Newtrality”
The word “neutrality” as it applies to an arbitrator in the international

° Parmer, Holtzmann, Wise and Shepard, Palo Alto, California, USA.

This arcicle was originally prepared 15 a paper tor delivery to the conference on Incernational Commercial
Arbicration at Queens’ College, Cambridie, England, in July 1992, co-sponsored by the School of lnternatonal
Arbieration, the Faculty of Laws at Queen Mary College, University of London, and by Euro Conferences Lud.
The author wishes 1o acknowledge the constructive criticism which Howard Holtzmann has kindly given o an
earher draft. However, all errors, misstarements, and opinions are solely those of the author,

"I Lalive, Comcdusions in The Aebitnal Process and the Tndependence of Arbitracors, = 1 2. I ol i“uhli-;hiug, SA.
Paris, Juns 1949,




B L T T T LT Ly,

b
1=

JOIURNAL OF INTERNATIONAL ARBITHATION

commercial sphere is often used in the political or cultural sense. In this sense, an
arbitrator is “neutral” if he is of a nationality different from that of either of the parties,

There are numerous examples of this principle in the international sphere. In
mternational commercial arbitration, the sole or third arbicrator is generally notof the
same nationality as that of either of the parties.” International rules sometimes require
the chairperson of a three-person panel to be of a nationality different from those of
the parties. Examples of such rules are those of the International Chamber of
Commerce and of the London Court of International Arbicration (LCIA)." Others.
such as the UncrTraL Rules and the International Arbitration Rules of the American
Arbitration Association (AAA), merely require thar the nationality of the parties be
taken into account in selecting the third arbitrator.” In fact, Martin Hunter prefers that
his own client nominate as its party arbitrator an arbitrator of a nationality different
from that of his client.?

In this political and cultural sense, “neutrality” addresses the appearance of bias,
racher than its actual presence. While one might suppose that an arbitrator might be
inclined toward the position of a party who shares with him the same language,
culture, and general value system, this is not necessarily the case.” Nevertheless, the
appearance that bias might be present has given rise to the general pracrice of selecring
a third arbitrator from a nation other than that of the parties to the proceeding.

The term neutrality is also frequently used in the same sense as “impartiality”.
This 1s not a political or geographical test, but one of state of mind. 1t is a test for the
lack of impermissible bias in the mind of the arbitrator toward a party or toward the
subject-marter in dispute. This is a subjective test, since it is difficult to directly
measure. It 1s a test, not for the appearance of bias, but for its actual presence. The
presence of bias is inferred from the facts and circumstances surrounding the
arbitrator’s exercise of the arbitral function.

The International Chamber of Commerce Arbitration Rules {the ICC Rules)
speak of independence and not of impartiality, and permit a party to challenge an
arbitrator for “lack of independence or otherwise”™.” Shortly before the adoption of the
current rules, it was suggested that the ICC Rules include the concept of impartialiry.
Because of the lack of time, because the concept was “subjective”, and because no one
offered a satisfactory definition of the term, the proposal was rejected.” Nevertheless,
the ICC Court of Arbitration appears to view the phrase “or otherwise” as including
the concept of impartiality.”

* A, Redfern and M. Hunter, Law and Practice of International Commercial Arbitration, p. 172 Sweer and
Maxwell, Landan, 1sc Edition, 1986, :

' 1CC Rules of Conciliation and Arbitration. amended and in force as from 1 January 1988 (hereinafter ICC
Rules), Arncle 2, para. 6; London Court of International Arhirration Rules (hereinafier LCIA Rules), Article 3,

ara..3.3,

i Arbirranon Rules of the United Nations Commission on lntermnational Trade Law (hereinafter the
Uncithal Rules), Artcle 6. para. 45 International Arbirration Rules of the American Arbitration Association, as
amended and in force on or after 1 May 1992 (hereinafter the AAA International Bulbes), Arcle 6, para. 4,

* M. Hunter, supra, foomote 1, p. 25,

" See, generally, ihid. ar p. 120,

T 1CC Rules; Arele 2, para, 8,

" 5 Bond, supra, footnote 1, p. 11,

" Thid
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C.  Termineclogy in Arbitration Rules

In addition to the ICC, other international arbitration systems have grappled
with the terminology related to the arbitrator’s obligation to decide fairly and without
bias. The UncrrraL Rules require “impartiality” and “independence.”" The AAA
[nternational Rules require that an arbitrator be “impartial” and “independent”." The
LCIA Rules use the same terminology. " All are aimed at the same ideal: an arbitrator
who will decide the issues put to him for decision fairly and without bias.

D.  Requirements of National Laws

It is important to remember that an arbitration may be subject to the
requirements of the national law of the situs of the arbitration or of the procedural law
which the parties have chosen, in addition to the arbitration rules the parties might
have crafted or adopred. This article cannot pretend to an exhaustive trearment of
national laws, but some examples can give a sampling of the way different laws treat
the qualifications of an arbitrator.

Some national legislation treats arbitral requirements in the same general way as
do internarional arbitration rules. In the United States, the Federal Arbitration Act
recogmizes that an arbitral award can be vacated “where there was evident partialicy or
corruption in the arbitrators”." In the United Kingdom, courts may remove an
arbitrator “where the arbitrator has misconducted himself or the proceedings™."
Commentarors have said that such “misconduct” is more than errors of fact or law,
and involves “actual or potential bias”, or unfair, dishonest, or corrupt actions. *

Other national laws may specify particular qualifications or disqualifications for
service as an arbitrator. For example, under Swedish law, an arbitrator may not be: (1)
a minor; (2) one who has previously tried the dispute submitted to arbitration; (3) one
who has given evidence on the dispute; (4) one who is related to a party in such a way
that it he were a judge, he would be disqualified." In Uruguay, an arbitrator would be
disqualified if he had a family relationship to any party within the fourth degree of
consanguinity or the second degree of affinity.'” And Greek law would exclude from
the arbitral ranks anyone who has been excluded from the exercise of civic rights
following the conviction of a crime. ™

E. Guidelines in Codes of Ethics

There exist two codes of ethics for arbitrators that are generally recognized

" Uncrteal Bules, Article 1, para. 2,

" AAA Internacional Rules, Arricle 7.

* LCIA Rules, Article 3, para. 3.1

"4 LLS.C. Section Ha)(2) (1992).

" Arbitration Act of 1950, Grear Britain Stacuces, Vol, 88, 1950,

" H. Smic and V. Pechota, 24 World Arbitration Reperter, po 2736, Transnational Jurs Publications. Iné.,
Ardsley-on-Hudson, New York, 1991,

" Swedish Arbirration Act of 1929 (a5 amended and in force on | January 1982), Section 5.

" Uruguay Code of Civil Procedure {(1970), Artcle 580,

" Code of Civil Procedure of Greece, Boak Seven {Law MNo. 44 of 21 June 1967, a5 amended by Law No. 958
of 15 Seprember 1971} Arricle 871, para. 1,
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around the world., The first of these 1s the American Arbitration Association/
American Bar Association Code of Ethics for Arbitrators in Commereial Disputes
(hereinafter the AAA/ABA Code of Ethics), Adopted in 1977, it was the first such
code devised for commercial arbitration. The first six canons are directed to all
arbitrators. The seventh canon is directed toward the partv-appointed arbitrator. The
primary consideration i the preparation of Canon VII was the principle of party
autonomy. lt recognized that the parties’ rights to agree on their procedure was
primary, and that this right encompassed the standard of behavior o which the
arbitrators would be held. For example if Party A and Party B agreed that Party A’s
husband would be an excellent arbitrator of their dispute, it was their right to
designate him as arbitrator, and no code of arbitral ethics should prohibit them from
exercising that right. The drafters were aware that the use of a non-neutral arbitrator
might create problems in international arbitrations, and expressly warned
practitioners of the risks involved: “It should be noted that in cases where the
arbitration 1s conducred ourside the United States the applicable law may require that
all arbitrators be neutral. Accordingly, in such cases the governing law should be
considered before applying any of the following provisions relating to non-neutral
party-appointed arbitrators, ™"

The AAA/ABA Code of Ethics does not form part of the AAA Commercial
Rules or any other set of AAA arbitration rules or of those of any other organization.
It 1s intended to provide guidance in all types of commeraal arbitration and is not
specifically directed ar the international area, However, it does provide useful
guidelines as to specific relationships and specific conduct which could call into
question an arbitrator’s “independence” , “neutrality”, or “impartiality”. Rather than
attempt to summarize, permit me to quote some of the more pertinent provisions:

“13. After accepring appointment and while serving as an arbitrator, a person should aveid
eneering into any financial, business, professional, family or social relationship, or
acquiring any financial or personal interest, which is likelv to affect imparaalicy or
which might reasonably create the appearance of partality or bias. For a reasonable
period of time after the decision of a case, persons who have served as arbitrators should
avoid entening into any such relacenship, or acquinng any such interest, in
circumstances which might reasonably create the appearance that they had been
influenced m the arbitration by the ancicipation or expectation of reladonship or
nterest.

E. Arbitrators should conduct themselves in a way thacis fair o all parties and should not
be swayed by outside pressure, by public clamor, by fear of criticism or by sclf-interest.

F.  When an arbirrator’s authority is derived from an agreement of the parties, the
arbitrator should neither exceed that authority nor do less than is required to exercise
that authority completely. Where the agreement of the parties sews forth procedures to
be followed in conducting the arbitranon or refers o rules o be followed, it is the
obligation of the arbitrater to comply with such procedures or rules.

G. An arbitrator should make all reasonable effores to prevent delaying tactics, harassment
of parties or ather participants, or ather abuse or disruption of the arbitration process.” -

" AAAIADA Code, Canon VIL, Introductory Mot
" AAAMABA Code, Canon I, paras. 2, E, Fand G. .
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The International Bar Association Rules ot Ethics for International Arbitrators
(hereinafter the IBA Code) is, as the name suggests, specifically directed ac
international commercial arbitrators. Adopted by the [BA in 1986, the [BA Code is
designed to “reflect internationally acceptable guidelines developed by practising
lawyers from all continents.”™ Like the AAA/ABA Code, the IBA Code is not
directly binding on the arbitrators or the parties and notintended to create grounds for
the setting aside of awards by national courts.™

As with the AAA/ABA Code, it makes sense to reproduce the provisions
verbatim, rather than to attempt to summarize their effecr:

"1,  Fundamental Rule
Arbitrators shall proceed diligently and efficiently to provide the parties with a justand
effective resolution of cheie disputes, and shall be and shall remain free from bias. . .

3 Elements of Bias

3.1 The criteria for assessing questions relating to bias are impartiality and independence.
Parriality arises where an arbitraror favours one of the parnies, or where he is prejudiced
in relation to the subject-matter of the dispute. Dependence anses from relationships
berween an arbitrator and one of the partics, or with someone closely connected with
one of the parrties.

3.2 Facts which mighe lead a reasonable person, not knowing the arbitrator's true stace of
mind, to consider that heis dependent ona party create an appearance of bias. The same
is true iF an arbitrator has a marerial interest in the outcome of the dispute, or if he has
already taken a posinion in relation to it. The appearance of bias 15 best overcome by tull
disclosure as described in Article 4 below,

3.3 Anvcurrent direct or indirece business relationship berween anarbicrator and a parey, or
with 2 person who 15 known to be a potentially important witness, will normally give
rise o justifiable doubts as to a prospective arbitrator’s impartialicy or independence.
He should decline to accept an appointment in such circumstances unless the paroes
agree in writing that he may proceed. Examples of indirect relationships are where a
member of the prospective arbitraror’s family, his firm, or any business partner has a
business relationship with one of the parties.

34 Past business relatonships will not operate as an absolute bar o acceptance of
appointment. unless they are of such magnitude or nuturee as o be likely to affece a
prospective arhicrator's judgment.

3.5 Condnuous and substantial social or professional relationships between a prospective
arbitrator and a party, or with 1 person who is known to be a porentially important
witness in the arbitradon, will normally give rise to justifiable doubts as to the
impartiality or independence of a prospective arbitrator.”

Both Codes give arbitrators specific examples of the types of relationships that
may give rise to bias or the appearance of bias. Both, however, vest much discretion in

the potential arbitrator to derermine whether a specitic relationship is one which
would preclude one from becoming an arbitrator in the dispute at hand.

1IBA Code, Inrroductory Mot

= fhid.

2 Text of the TBA Rules of Edhies from The P98 Cuide to Dnterrartornad Arbitration aned Aehitratars, The Parker
Schwol of Forelpn and Comparaave Low, Columbi University, Transnational Jurss Publications, Inc.. Dobbs
Ferry, MUY, 1989, a0 pp. 4112,
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Il.  THE DUTY OF DISCLOSURE AND 1TS CLEANSING EFFECT

Virtually all rules impose a duty on a prospective arbitrator ro disclose all facts
and circumstances which might give rise to doubts as to his impartiality and
independence, even if not in his own eyes. However helpful the rules and codes of
ethics are, itis still left to the arbitrator to determine what facts and circumsrances are
significant enough to require disclosure.® It has become an international custom and
usage that an arbirrator must determine and disclose those facts and circumstances that
might conceivably give rise to a challenge of his fitness to serve.

A, Disclosure Requirements of Arbitration Rules

While the various systems of arbitration rules express the requirement somewhat
differently, they are unanimous in their mandate that arbitrators disclose
circumstances which might cause a party to believe that they are incapable of
independence or impartiality. The UncitraL Rules require that a potential arbitrator
disclose “any circumstances likely to give rise to justifiable doubts as to his
impartiality’ or independence”. ™ The new AAA International Rules borrow this
language directly.” The ICC Rules require the arbitrator to put herself in the place of
the parties and mandate a disclosure of “any facts or circumstances which might be of
such a nature as to call into question the arbitrator’s independence in the eyes of the
parties.”"™ The LCIA Rules take a different tack. Racher than a requirement of
disclosure, the LCIA Rules require the prospective arbitrator to evaluate the facts and
circumstances which may give rise to justifiable doubts as to his impartiality, and then
to either decline appointment or to execute a declaration that there are no
circumstances likely to give rise to any justifiable doubts as to his impartiality or
independence.®

B. Disclosure Requirements of National Laws

Various national laws also impose independent disclosure obligations on the
arbitrators. Generally, these obligations are as general and as discretionary as those
imposed by institutional rules,

The French Code of Civil Procedure requires an arbitrator to disclose any
personal cause of disqualification of which he is aware.™ The Swiss law on
international arbitration requires the arbitrator to disclose circumstances that might
give rise to doubts as to his independence.™ In the United States, the Supreme Court

* H. Holizmann, supra, footmore 1, p. 41
¥ G AL Alvarez, The Challenge of Arbitrarars, (1990) Vol 6, Ne. 3, Arbitration International 203, 217,
¥ Uncrtaal Rules, Article 9.
AAA Internanional Rules, Aroicle 7,
ICC Rules, Article 2, para. 7
T LCIA Rules, Article 3, para. 3.1,
Y M. L. Smith, Impartiality af the Parry-Appemied Arbitrater, {1991 Vol 6, No. 4, Arhitradion International
320%,.327.
" GUR. Delaume, New Swiss Arbitration Statute Emphasizes Party Autonomy and Restricts Judicial Review, in The
Mesee Savtss Law onn Intermarional Arbitrdtion 21,31, Swiss Arbicragion Association, Basle, 199,

[P
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has ruled that an arbitrator must disclose “any dealings that might create an
" B - N - + &l v a a
impression of possible bias”.* Thus, national laws generally mirror arbitral rules on

the duty of disclosure, giving general guidelines, but leaving much to the discretion of
. the arbitraror.

C. Disclosure Regquirements of Codes of Ethics

Codes of ethics, while still leaving broad discretion to the arbitrator, offer more
specific guidelines regarding disclosure than do either arbitral rules or nacional laws.
The AAA/ABA Code requires that a prospective arbitrator disclose:

“(1)  Any direct or indirect financial or personal interest in the outcome of the arbitration;

(2) any existng or past financial, business, professional, family or social relationships
which are likely to affect impartialicy which mighe reasonably create an appearance of
partiality or bias. Persons requested to serve as arbitrators should disclose any such
relationships which they personally have with any party or uts lawyer, or with any
individual whom they have been rold will be 2 witness. They should also disclose any
such relationships involving members of their families or their current employers,
partners or business associates, ™™

The IBA Code is similar in its disclosure requirements:

“+.1 A prospective arbitrator should disclose all facts or circumstances that may give rise o
justifiable doubts as to his impartiality or independence. Failure ro make such disclosure
creaces an appearance of bias, and may of ieself be a ground for disqualification even
though the non-disclosed facts or circumstances would not of themselves Justify
disqualification.

4.2 A prospective arbitrator should disclose:

{4} any pastor present business relacionship, whether direct orindireet s illustrated in
Article 3.3, including prior appointment as arbitrator, with any party to the
dispute, or any representative of 1 party, or any persen known to be 1 potendially
important witness in the arbicration. With regard to present relanionships, the ducy
of disclosure applies irrespective of their magnitude, but with regard to past
relationships anly if they were of more than a trivial nature in relation o the
arbitrator’s professional or business affairs. Non-disclosure of an indirect
relationship unknown to a prospective arbitrator will not be a ground for
disqualification unless it could have been ascertained by making reasonable
COQUITIES;

(b) the nature and duration of any substantial social relationships with any party or
any person known to be likely to be an important witness in the arbicration:

(c) the nature of any previous relationship with any fellow arbitracor {including priar
Joint seevice as an arbiceator);

(d) the extent of any prior knowledge he may have of the dispute;

(¢} the exrent of any commitments which may affect his availability to perform his
duties as arbitrator as may be reasonably anticipated. ™

* Commomvealth Coatings v. Continental Casualty Co,, 393 U5, 145, 149, 89 8. Ce. 337, 339, 21 L Ed.2d 301
(1968

“ AAA/ABA Code, Canon IL

* IBA Rules of Echics, op_ eir., footnore 23, p. 412,

ST I
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It is clear from the language of both Codes that the potential arbitrator is required
to exercise his discretion in evaluating what relationships deserve disclosure and
which are insignificant. One should be careful not to take too hiterally the language
contained in the IBA Code which suggests that an arbitrator could be disqualified for
the mere failure to disclose. Howard Holtzmann has pointed out that the language
“failure to make such disclosure creates an appearance of bias, and may of itself be a
ground for disqualification even though the non-disclosed facts or circumstances
would not of themselves justify disqualification™ should only be applied where the
arbitrator consciously attempred to cover up a fact or.circumstance, and not where the
arbitrator merely exercised his judgment in the manner which is contemplated by the
Code.™

D. Commentatars on the Duty of Disclasure

In deciding what to disclose, it is always preferable to disclose anything
conceivably compromising. While a prospective arbitrator need not disclose
insignificant facts and circumstances, whenever he is in doubt, he should err on the
side of disclosure. In addition to the guidance given by national laws, arbitration rules
and codes of ethics, commentators have suggested certain facts and circumstances
which a potential arbitrator should disclose to the parties. Anarbitrator should always
disclose any financial interest in the dispute or with one of the parties, especially an
ongoing employment relationship.™ Present relationships of whatever nature should
be disclosed.”” Any relationship which the prospective arbitrator determines is
“direct”, rather than “remote”, “substantial”, “ongoing”, and “significant™ , rather
than “uncertain” and “speculative”, should be disclosed.™ Disclosure should be made
of any relationship that is “close, substantial, recent and proven™.” In summary, an
arbitrator should always disclose an “interest . . . so connected with his duties as an
arbitrator as to render it inequitable that the parties should be held bound by the
agreement to accept his decision.”

E. The Cleansing Effect of Disclosure

Once an arbitrator has made his disclosures, it is up to the parties to evaluate
them, and, where appropriate, make timely objections to the arbitrator acting in the
martter. Failure to timely object waives the right to object at a later stage of the
proceedings. National courts generally will not tolerate the objections of 2 party made

= H. Holtzmann, supra, footnate 1, p. 41.

* Craig, Park and Paulsson, Internarianal Chamber af Commerce Arbirrarion, p. 229, Oceana Publicanions, liec.,
Paris (Ind Edition 1991).

¥ 1hid.

* M. Hollering, supra, footnote 1, p. 3.

™ &, Bond, supr, foomorte 1, p. 13

“ Russell on the Law of Arkitration, 20th edinon, Anthony Waltonr, Q.C. and Mary Victoria, Stevens and Sons.
London, 1952
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long after the alleged grounds for the challenge are made known to him. A recent
decision in the Federal courts of the United States typifies this acticude. In rejecting the
challenge to an arbitral award based on, among other grounds, an alleged failure of the
arbitrator to disclose allegedly significant relationships, the court nored that the
challenger cited as its source of knowledge of the relationship an article which
appeared in The Wall Street Journal during the course of the arbitration. and yer, at the
time of publication, made no objection to the continued service of the arbitrator in
question.™ The challenge was rejected and the award confirmed,

Arbitral rules also look with disfavor on the dilatory, and require that challenges
be made promptly after receiving a disclosure or upon learning in another fashion of
facts and circumstances which the party believes go against independence and
impartialicy.® A failure to object when first confronted with the facts and
circumstances can be viewed from atleast two perspectives. Firs, it can be viewed as a
waiver of the party’s right to ohject. Second, it can be viewed as an implied admission
that, in the first instance, the party did not regard the facts and circumstances as
sutficiently touching upon the arbitracor’s impartiality and independence.

[II. THE PARTICULAR PROBLEM OF THE PARTY ARBITRATOR

The duty of disclosure and the rules surrounding it are designed to bring to light
evidence of a relationship between an arbitrator and a party that could raise questions
concerning the arbitrator’s ability to remain independent and impartial. Yer, in
international commercial arbitration, there is a practice that a first seems ar odds with
independence and impartiality: the party-appointed arbitrator. Europeans regard the
right to select cheir arbitrator in a three-person panel as just short of fundamental. In
mternational arbitrations, the party-appointed arbitrator, who has often been selecred
because ot his percetved predisposition to the party and its legal position, is expected
to maintain his independence and impartiality. That this paradox works well in
practice is one of the strengths of international commercial arbitration.

A.  Why a Party-Appointed Arbitrator?

In an international commercial dispute, the parties are from different countries,
often with decidedly different cultures. The sole arbitrator or third arbitrator will
most likely be chosen from yet a third country, with possibly different cultural mores
from those of either party. Itis a clearly perceivable risk that che arbitrator will not be
able to grasp one or the other of the parties’ positions. Out of this dilemma, the party
arbitrator rradition developed. :

The party arbicrator is most often one who is a national of the same country as the

! Hunt v Muokil it Corp., 634 F, Supp. 1487, 1500 (5.1.N.Y. 1987).

* Ihid., at 1320,

' 1CC Rules, Arsicle 2, para. 8 (within 30 daysh: AAA Internarional Rules (within 15 days); Uscitrar Roles,
Article L1 Dwichin 13 davs).
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party appointing him, and therefore familiar with the party’s culture. The party
arbitrator, even though he may be skillful in more than one language, understands
thoroughly the language of the party that selected him. He is familiar with the party’s
legal system. And he is well versed in the trade pracrices of his appointing party. If,
during deliberanions, the presiding arbitrator is confused, whether as the resule of
language, cultural differences, differences in legal systems, or unfamiliarity with trade
practices, the party arbitrator can set him straight. The party thus has a check against
being misunderstood. This avoidance of cultural misunderstanding is the raison d'étre
of the party-appointed arbitrator.

B. Standards for the Party Arbitrator

Virtually all rules designed specifically for international arbitration require the
same standards for both the party-appointed arbitrator and the sole or presiding
arbitrator.* The IBA Code is to the same effect.” The AAA/ABA Code, originally
promulgated for use in all commercial arbitrations, domestic and international, makes
a distinction. The party arbitrator "may be predisposed to the party who appointed
him, but in all other respects is obligated to act in good faith and with integrity and
fairness”.™ The party arbitrator is able to consult with the appointing party regarding
the selection of the presiding arbitrator (where the presiding arbitrator 1s to be selected
by the two party-appointed arbitrators), and he may communicate with the
appointing party on any other aspect of the case, provided that he first informs the
other arbitrators and the parties of his intent to do so.™ Again, the AAA/ABA rules
were subject to the guiding principle of party autonomy. It is the recommendation of
the AAA that parties in all cases agree that all arbitrators act as neutrals.

C. The Party Arbitrator in Practice

Is the practice in international commercial arbitration that much different from
the AAA/ABA Code when it comes to the use of party arbitrators? It appears not to
be. The party arbitrator 15 predisposed to his party's position, yet is expected to act
with integrity and fairness and imparnaliry.

Under both the AAA/ABA Code and the IBA Code, as well as international
practice, all arbitrators are required to prevent delaying tacrics, harassment of parties
or participants, or other abuse or disruption of the arbitral process.*” In 1CC
arbitrations the parties may select an arbitrator who is clearly sympathetic to their

case, although this is not advised.” While the party arbitrator must be “independent”,

“ See Uncrraal Rules, Artcles 9 and 10; ICC Rules, Aracle 2; LCIA Rules; Artcle 3; AAA Internanonal
Rules, Article 7; AAA Supplementary Procedures for International Commercial Arbitration, Article 2.

L 1BA Code, Arnele 1. X

* AAATABA Code, Canon VI, para. A(l).

T 1d., paras. C(1) and {2}

* H. Holzmann, American Arbitration Asspciation Reles, Ioreoduction, in XTIV Yearhook Commercial Arbirration
263, 267, 1989,

" AAA/ABA Code, Canon 1, para, G; IBA Code | Artcle 7.

* Craig, Park, and Paulsson, supra, foomaote 36, p. 212,
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he may not be “neutral”; that is to say that an arbitrator of the same nationality, froma
similar economic and social milieu, is expected to be sympathetic to the positions
taken by and embracing the legal doctrines favorable to his appointing party.”’ The
parties may also agree to waive the independence requirement of the party arbitrator,
though this is rare in practice.™

The above practice is not unique to the ICC. Itis not uncommon in international
arbitrations conducted under the Uncrrrar, LCIA and Icsip Rules for the party
arbitrator to be “predisposed towards the party who appointed him™.* It is common
for the party arbitrators to consult their parties where the presiding.arbitrator is to be
selected by the party arbitrators.™

Martin Hunter has candidly admitted that in selecting a parey arbirrator he looks
for “maximum predisposition towards my client, consistent with the minimum
appearance of bias”, someone who is likely to be sympathetic to the client’s position
and likely to be genuinely persuaded by counsel’s argument.” Nevertheless, that
arbitrator is expected to be neutral and impartial, and if it is otherwise, this fact must
be disclosed beforehand.® In international arbitration, a party arbitrator may be
predisposed to his appointing party’s position, but must conduct himself and render
his decision in good faith and an independent manner.

IV. THE CONDUCT OF ARBITRATOR FROM APPROACH TO AWARD

In addition to the duty to disclose and the obligation to treat all parties fairly and
impartially and to avoid delay, there are general guidelines which the party arbitrator
should observe from the time he is first approached by a party until, and even after, an
award is issued. When a party interviews a prospective arbitrator, It is proper to
discuss the issues with the party, so long as the potential arbitrator does not discuss or
offer his opinion on the merits.* A recent decision by the Federal Court of the United
States criticized an arbitrator who had discussed, at the party’s Headquarters office,
the merits of the defenses of the party who had appoimnted him, examined
documentary evidence at that meeting, accepted hospitality from the appomntn

¥ g P p Y 25
party, and attempted to discuss the merits of the case with the other party arbitrator
prior to the selection of the presiding arbitrator.™ Thus, it is wise to limit this initial
discussion to those facts and issues an arbitrator must know in order to determine
whether it would be appropriate for him to accept the appointment.™

! Thid.

* Thid., p. 211.

MOAL Bedfern and M. Hunter, supra, footnote 2, p. 170,

“ lbid., p. 172.
M. Hunter, supra, foowote |, p. 25
G Berning, supra, footnote 1, p. 36-37,
* G Lernind, supra, footnote 1, p. 34 Ceaig, Park and Paulsson, supra, foomore 36, p. 224

* Metrapolitan Property and Casualty fns. Coo v J. C. Penney Cusualty Ins. Co., 780 E. Supp. 885, 885 and 893
{13 Conn. 1991) ’ ]

" The “merits” of 1 case involve the likelihood of success ofa claim or defense: the "issues” are the claims and
defenses 75 stated by the parties. An cminent Amernicin comMmenaror seems to treat the two as synonymouns,

which leads to confusion. See B Coulsan, Ao American Critigree of the THAS Erhics fur Intermarional Arhitrators, +
Jodme Ach 2, 103, 15, June 1987,
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There seems o be a divergence of views among commentators on whether ex
parte communications between a party and the arbitrator appointed by that party are
¢ven appropriate after the presiding arbitrator has been selected. Some commentators
seem to feel that such communications are never permitted.” Others feel such
communications are permissible, but only by agreement of the parties or if announced
beforehand to all parties and arbitrators.”' However, it is clear that absent agreement
or pre-announced intention, ex parte communication between a party and its
appointed arbitrator is clearly improper, and such secret communication would
constitute a clear violation of ‘an arbitrator’s duty of “independence” and
“impartiality”.

V. CoNcLusion

International commercial arbitration seeks to bridge the national, cultural, legal
and language differences in order to provide the parties to a commercial dispute a fair
and just result. The party-arbitrator system has evolved to prevent those differences
from leading to a confused, and therefore unfair, resolution. The apparent paradox of
the concept of the party-appointed arbitrator and the duties of “impartiality” and
“independence” is, in practice, more apparent than real. The concept of party
autonomy gives the parties the flexibility necessary to structure the pracedure in a
way best suited to their needs. It is this flexibility that has led to the success of
commercial arbitration and made it the preferred means of resolving international
commercial disputes.

"G AL Alvarez, supra, foomaore 23, pp. 216-17: M. L. Smith, sigpra, Foomoee 29, po ML Gl Berpani supra,
tootmote 1, p. 34 ;
" AL Hedfern and M. Hunter, supra, foowore 2 Crais, Park and Paulsson, agpra. footnone 36, po 240



